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A. IDENTITY OF PETITIONER
George Thomas Strange asks this court to accept review of the decision
designated in Part B of this petition.
B. DECISION
Petitioner seeks review of each and every part of the decision of the
Court of Appeals affirming the Cowlitz County Superior Court judgment and
sentence. A copy of the Court of Appeals decision is attached, along with the
Court of Appeals Order Granting Motion to Publish Opinion.
C. ISSUES PRESENTED FOR REVIEW
In a jury trial on a charge of child molestation, do the individual
statements of almost one-third of an entire venire in front of an entire
venire outlining their personal experiences as the victims or the family
members of the victims of child molestation taint the remainder of the
venire sufficiently to deny the defendant a fair and impartial jury under
Washington Constitution, Article 1, § 21, and United States
Constitution, Sixth Amendment?
D. STATEMENT OF THE CASE
In 2009 the defendant George Thomas Strange married Melissa Mullins
and they later moved into the defendant’s house in Kelso along with
Melissa’s children JM and AM. RP 274-276. At the time JM was 9-years-
old and AM was 3-years-old. RP 277-279. Later Melissa’s oldest son CM
moved in with them also. /d. Each one of the children had their own room

in the house. Id. During this period of time Melissa was unemployed but

spent a lot of time out of the house doing volunteer work with Habitat for
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Humanity through Americorps. RP 274-276. She later purchased and ran a
small restaurant called “the Brits,” where JM worked part time, along with
one of Melissa’s employees by the name of Jonathan Layman. RP 281-283.

According to JM, one evening when she was around 12-years-old the
defendant came into her bedroom while she was laying on her back on her
bed wearing a tank top and shorts. RP 225-227. At the time her mother was
out of the house and her brothers were in their bedrooms. /d. When the
defendant came in to tuck her into bed for the night he asked if he could show
her how to perform a breast self-exam. /d. When he did he mentioned the
word cancer. Id. In fact that defendant had attended one quarter at nursing
school. RP 316-318. JM later reported that after stating this he pulled up her
top and showed her how to do the exam, explaining that you were trying to
feel for lumps. RP 225-229. He was pushing hard enough to “feel the
inside” but it didn’t hurt. RP 227-229. He did not touch her nipples and did
not rub her breasts with his open hand. RP 227-229,251-254. He then told
her to not tell her mother what he had done because she would get mad. Id.

On another occasion JM remembered the defendant coming into her
bedroom when she was asleep, pulling out her pants and underwear at the
waist and looking down at her vaginal area. RP 231-234. JM also reported
that the defendant would occasionally give her back rubs. RP 241-242. On

one of these occasions he rubbed her butt. Id. He would also give her hugs,
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kiss her on the cheek, and sometimes kiss her on the lips, which she did not
like. RP 235, 238-239.

Eventually JM told one of her friends at school what was happening. RP
321-326. She also told Jonathan one evening when they were working
together. RP 244-247, 327-338. When Jonathan asked whether or not she
had told her mother, she replied that she had not because she did not want to
ruin her mother’s relationship with yet another man. RP 332-335. However,
Jonathan was successful in getting her to talk to her mother. RP 336-337.
After this talk Melissa called the police to report her daughter’s claims. RP
293-294. After reporting the incident to the police Melissa took her children
and moved out of the defendant’s home. RP 294-295. The police then began
an investigation by interviewing JM, her mother and siblings, Jonathan, and
JM’s school friend with whom she had confided. RP 353-354.

Eventually the detective in charge of the investigation called the
defendant and asked if he would come to the police station for an interview.
RP 354-356. The defendant agreed. Id. The interview lasted about one hour
and was recorded on videotape with the defendant’s consent. Id. While the
defendant admitted that he had shown JM how to perform a breast
examination on herself, he denied touching anything other than the side of her
breasts, and he repeatedly denied that he had any sexual intent. RP 362-418.

He also admitted that he had given JM back rubs but denied that he had ever
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intentionally touched her buttocks while doing so. RP 371, 375. Finally, he
denied ever pulling out JM’s clothing to look at her. RP 373.

By information filed May 15, 2013, the Cowlitz County Prosecutor
charged the defendant George Thomas Strange with one count of Second
Degree Child Molestation (DV) and one count of Voyeurism (DV). CP 1-2.
Five months after the filing of the information the case was called for trial
before a jury. RP 4. After a few preliminary motions, the court called in a
56 member jury venire and put them under oath. RP 18-19. The court then
began the voir dire process by asking the venire members a number of
general questions, including the following:

I'm - I’'m interested in knowing if any of you have any personal

experience with a similar type of case or incident. This is an allegation

of child molestation and also voyeurism. So, I’'m just curious if any of
you have any personal experience with that, either as somebody who has
been victimized, somebody who has been a witness to that or somebody
who has been accused of that or if you have family members who have
experienced — experienced that or have been a witness to that or if they

— if they have been accused. So, — okay. We’ve got a few hands. And,

again here, I’ll - "1l give that disclaimer that if anybody is interested in

sharing that information in a more private setting that’s an option that
we can make available to you and just let us know.
RP 27-29.

At this point 17 venire members, almost a third of the entire group,

related, in front of the whole panel, how they either could not or probably

could not be fair given the charges against the defendant and their

experiences involving child molestation. RP 20-72, The following lists
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those juror’s and summarizes their comments before the other venire
members.

1. Heath: father was convicted of molesting a family member, RP
29-30;

2. Tolan: ex-husband convicted of molesting a neighbor girl who
was visiting their daughter, RP 30-31;

3. Holt: uncle and husband’s cousin both convicted of child
molestation, RP 32;

4. Donaldson: neighbor convicted of similar crimes, RP 33;
5. Green: “My ex-son-in-law was charged with molesting my
granddaughter . . . there was a resolution . . . it resulted in a slap on the

hand . . . a couple of months ago.” RP 33-34;

6. Van Sant: granddaughter was molested four years ago and “he
was let go” becuase there was “not enough investigation.” RP 35-36;

7. Parkhurst: brother-in-law, ex-husband’s cousin and numerous
neighbors convicted of similar crimes, RP 36-37;

8. Ostrander: “we have had a family member who has had
experience with this” - will only elaborate in private, CP 37-38;

9. Erickson; his wife was molested as a child, CP 38;

10. Searing: served on a jury and convicted a person of similar
charges but the conviction was reversed on appeal, CP 39;

11. Perkins: “I’ve know multiple victims, some close, inmy lifetime,”
CP 39-40;

12. Kunz: “I'm having a really hard time being here because of
personal history and family history,” (Juror begins to cry), CP 40;

13. Riley: adopted sibling molested and it caused “a pretty significant

impact;” he is an elementary school principal and sees the results of
molestation on the victims, CP 40-41;
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14. Peroni: “My son was a victim . . and [ really am not going to be
able to listen to the evidence . . I'm not going to be able to listen to it.”
CP41-42,

15. Gragg: couple of very close friends molested and the perpetrator
was not punished, RP 42-43;

16. Rushmer: mentors a girl at church who is a victim of molestation.
Charges are pending and she wants to help the girl in court, RP 43-44;

17. Bolles: “my niece and my daughter were both sexually molested
by an adult” and the perpetrator got off “Scot free” and now his daughter
has to “live with the consequences.” CP 71.

The majority of these venire members stated that they either could not
be fair or probably could not be fair. RP 29-71. One of these venire
members then stated the following to the court in front of the entire venire;

JUDGE EVANS: Okay. Mr. Gragg?

JUROR: Um — what [ said before, like, I know people that I know.
Like it’s not an easy accusation to make. Like, it is hard for people
(inaudible). It’slike ifaccusations were made there’s something behind
that.

JUDGE EVANS: Okay. So, let me ask you this, Mr. Gragg, I
mentioned this earlier that — we talked about the presumption of
innocence. That a person that’s charged with a crime is — is presumed
innocent and that presumption continues throughout the entire trial. Is
that something that you think you could use and implement that — that
presumption of innocence throughout the entire trial starting now going
forward?

JUROR: Idon’t—like, I don’t have a ton of experience but it has just
been my experience people don’t make that accusation, you know, for
no reason. Like, I feel like if an accusation was made there had to be
something that had happened.

JUDGE EVANS: Okay. All right. Thank you.
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RP 71-72.

At this point the court excused the venire from the court room and began
individual examination of venire members who had requested it. RP 90-99.
- The court then called the venire back into the courtroom and allowed the state
to question the panel. RP 100-128. During this questioning a number of
statements were made in front of the entire panel similar to the statements
during the general questioning by the court. /d. These statements included:
(1) “I'm not going to be able to listen to this,” (2) It’s going to bring back
memories of what happened to my son,” (3) “it did happen,” (4) “I can’t hear
any of this,”! (5) “it’s not something I want to hear about,” (6) “hard t'ime
hearing these charges,” and (6) “1 have to deal with the consequences of it.”
RP 100-127.

Once the jury was selected and sworn, the state presented its case by
calling eight witnesses, including JM, her brother, her mother, her friend,
Jonathan Layman and Cowlitz County Sheriff’s Detective Todd McDémiel,
who had investigated the case. CP 218,264, 274, 314, 321, 327, 339, 349.
Following the close of the state’s case the defense rested without putting on
any witnesses. RP 429. The court then instructed the jury without objection

from either party. RP 429, 430-448. Atthis point the jury listened to closing

! At this point the court asked if the venire member was having
problems hearing. The Bailiff then explained that she was refusing to
listen.
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arguments and retired for deliberation, eventually returning verdicts of
“guilty” on both counts. RP 448-480, 485-489; CP 42-44. About five weeks
after the verdicts the court imposed sentences within the standard ranges,
after which the defendant filed timely notice of appeal. CP 46-60, 64.

On appeal, the defendant argued, infer alia, that he had been denied a
fair and impartial jury when the court allowed almost one-third of the entire
venire to express in front of the entire venire the reasons why they could not
be fair and impartial given the fact of the charges. See Brief of Appellant.
By unpublished decision filed June 23, 2015, Division II of the Court of
Appeals affirmed. See opinion attached The court thereafter granted the
defendant’s motion to publish. See Order Granting Motion to Publish
Opinion attached, |
E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

The case at bar presents this court with two separate bases for review: (1)
under RAP 13.4(b)(3), this case presents a significant question of law under
the Constitution of the State of Washington; and (2) under RAP 13.4(b)(4),
this case presents a question of substantial public interest that should be
determined by this court. The following sets out the arguments in support of
these‘ claims.

In this case the defendant appealed his convictions for one count of

Second Degree Child Molestation (DV) and one count of Voyeurism (DV)
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arguing in part that the statements of numerous prospective jurors in front of
an entire venire outlining their personal experiences as the victims or the
family members of the victims of child molestation tainted the remainder of
the venire sufficiently to deny the defendant a fair and impartial jury under
Washington Constitution, Article 1, § 21, and United States Constitution,
Sixth Amendment. In support of this argument the defendant cited to the
decision in Mach v. Stewart, 137 F.3d 630 (9" Cir. 1997), in which the Ninth
Circuit Court of Appeals held that statements of one venire member during
jury selection in front of the whole panel concerning the veracity of child
witnesses alleging sexual abuse was potentially sufficient to taint the entire
panel. Thus, the court held that the trial court should have either granted the
defendant’s motion for a mistrial or at least conducted further voir dire to
determine if the panel had been tainted.

The distinction between Mach and the case at bar as found by the Court
of Appeals was that the venire member in the Ninth Circuit case had claimed
a special expertise in determining the veracity of child witnesses alleging
sexual abuse whereas none of the venire members in the case at bar had made
any such claim. The defendant argued that Mach should none the less control
in this case because nearly one-third of the panel in this case revealed severe
negative personnel experiences with child sexual abuse. The Court of

Appeals rejected this argument and found the distinction controlling.
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(“Because Mach is factually distinguishable, we conclude that Mach does not
control the outcome here.”)

The primary problem with the Court of Appeals’ decision in this case is
that it fails to establish any standard or guidelines for determining just what
types of statements made during voir dire will potentially be sufficient to
taint an entire jury venire. In addition, there do not appear to be any
Washington cases addressing this issue. Indeed, the reason that appellant
cited Mach, a Ninth Circuit case, and that the Court of Appeals did not cite
to any Washington cases, is that there does not appear to be any Washington
case law on this issue as it relates to child sex cases. Thus, this case gives
this court the opportunity under RAP 13.4(b)(3) to address a significant
question of law under the Constitution of the State of Washington. It also
gives this court the opportunity under RAP 13.4(b)(4) to address a question
of substantial public interest.

F. CONCLUSION

For the reasons set out in this motion, this court should accept review of
this case and reverse the decision of the Court of Appeal.

Dated this 16" day of July, 2015.

Respectfully submitted,

Onbo (- Hroy
if}ﬁ .Hays,No.1665/4 ﬂ

ney for Petitioner
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COURT OF APPEALS OF WASHINGTON, DIVISION I1

STATE OF WASHINGTON,
~ Respondent, NO. 45607-9-11
Vvs. AFFIRMATION OF
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GEORGE THOMAS STRANGE,
Appellant.

The under signed states the following under penalty of perjury under the
laws of Washington State. On this, I personally e-filed and/or placed in the
United States Mail the Brief of Appellant with this Affirmation of Service
Attached with postage paid to the indicated parties:

1. Mr. Ryan Jurvakainen

Cowlitz County Prosecuting Attorney
312 SW First Avenue

Kelso, WA 98626
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2. George Thomas Strange, No. 369763
Stafford Creek Corrections Center

191 Constantine Way
Aberdeen, WA 98520

Dated this 16" day of July, 2015 at Longview, Washington.

Al //ZJMf /k/@

Diane C. Hays
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 1I

STATE OF WASHINGTON, No. 45607-9-11
Respondent,
V.
GEORGE THOMAS STRANGE, UNPUBLISHED OPINION
Appellant.
JoHANSON, C.J. — George T. Strange appeals his jury trial convictions for one count of

second degree child molestation and one count of voyeurism. He argues that (1) his right to a fair
trial by an imparfial jury was violated, (2) his trial counsel was ineffective because counsel failed
to object to the admission ‘of irrelevant and imprqper opinion testimony, and (3) his right to a
unanimous jury verdict on the second degree molestation'charge was violated because the trial
court did not give a Petrich! instruction. We hold that Strange received a fair trial because his jury
was impartial, Strange’s trial. counsel’s decision to not object to a video of Strange’s police
interview was a legitimate trial tactic, and Strange was not entitled to a Petrich instruction because

the State relied on only one act of molestation. Accordingly, we affirm the convictions.

! State v. Petrich, 101 Wn.2d 566, 683 P.2d 173 (1984).
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FACTS

From 2011 to 2013, Strange lived with his wife and his wife’s children. J.M. was 12 years
old when, one night, Strange came into her bedroom to tuck her in as he usually did. However,
according to J.M., Strange “asked to give [her] a -- a breast exam.” 1B Report of Proceedings
(RP) at 224, Strange told J.M. that he was trying to help her learn how to detect cancer. Strange
and J.M. had not discussed breast cancer or breast exams before. But Sﬁange lifted J.M.’s shirt
and spent three to five minutes touching both of her breasts. When Strange thought that J.M.’s

mother had returned home, he stopped and told J.M. not to tell her mother what had happened.

One morning after this event, J.M. woke up to find Strange looking down and into her
shorts. At some point while J.M. was sleeping, Strange had come into her bedroom and used his
hands to lift her shorts and underwear so that he could look into her shorts and at her genitals. J.M.
pretended to be asleep, rolled over in bed, and Strange left the room.

In October 2013, the State charged Strange with one count of second degree child

moléestation? and one count of voyeurism.>

During voir dire, the court and counsel asked the
prospective jurors, among other things, about their personal experiences with child molestation.
Although most of the jurors had no personal experience with child molestation, almost one-third
of the jurors knew someone who was either a victim or had been charged with child molestation.
In response to the court’s questioning, juror no. 54 stated,

JUROR: Um -- what I said before, like, I know people that I know. Like

it’s not an easy accusation to make. Like, it is hard for people (inaudible). It’s like
if accusations were made there’s something behind that.

2RCW 9A.44.086.

3 RCW 9A.44.115(2)(a).
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[JUDGE]: Okay. So, let me ask you this, . . . ] mentioned this earlier that

-- we talked about the presumption of innocence. That a person that’s charged with

a crime is -- is presumed innocent and that presumption continues throughout the

entire trial. Is that something that you think you could use and implement that --

that presumption of innocence throughout the entire trial starting now going

forward?

JUROR: Idon’t--like, I don’t have a ton of experience but it has just been

my experience people don’t make that accusation, you know, for no reason. Like,

I feel like if an accusation was made there had to be something that had happened.
1A RP at 72. Juror no. 54 was excused for unrelated hardship reasons.

J.M. testified at trial about Strange’s actions consistently with the above narrative. In
addition, she testified that when Strange would give her massages, he occasionally “touch[ed] [her]
butt.” 1B RP at 241.

J.M. worked at the restaurant that her mother owned. J.M.’s mother, her brother, and
Johnathan Layman, who also worked at J.M.’s mother’s restaurant, testified about Strange’s
behavior around J.M. J.M.’s mother testified that Strange spent more time with J.M. and that he
was often aggressive, pulling J.M. into his lap and holding onto her and hugging her. J.M.’s
brother stated that Strange wanted to buy J.M. thong underwear and that he often spent at least 15
to 30 minutes in J.M.’s bedroom at night tucking her in. Layman testified that Strange would
occasionally visit J.M. at work. He explained some of Strange’s behavior, including his
expectation that J.M. would kiss him on the lips when he came in and hugging J.M. from behind
so that he could place his hands under her breasts.

Detective Todd McDaniel also testified and the State played a video of Detective
McDaniel’s interview with Strange prior to his arrest. Strange did not object to playiﬁg the video

or admitting it into evidence. In the interview, Detective McDaniel confronted Strange about

J.M.’s accusations of “inappropriate touching of [her] breasts” and “looking like down her pants
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one time while she was sleeping.” 1C RP at 362. Strange admitted that he performed the breast
exam on J.M., but insisted that she had asked him to do it. He also denied ever looking down
JM.’s pants at her genitals. Strange said that because he had gone to nursing school, he
“approach[ed] things in a very medical manner” and his intentions with the breast exam were not
sexual. 1C RP at 364. Detective McDaniel also asked Strange if, when he tucked J.M. in at night,
he would ever touch her buttocks and “she would roll over,” presumably so he would leave. 1C
RP at 371. Strange insisted that this did not happen.

In trying to get Strange to open up about his relationship with J.M., Detective McDaniel
was at times aggressive in his questioning. After Detective McDaniel asked Strange if he thought
that his “behavior was appropriate,” Strange told him that he thought helping his daughter to learn
how to perform a breast exam was “what any father would do.” 1C RP at 397. Detective McDaniel
disagreed and responded, saying that “we know better than that and you’re -- you’re trying to feed
me aline . . . of baloney.” 1C RP at 398-99. Strange conceded that maybe “[IJooking at it back,
hindsight, yeah, maybe I shouldn’t.have done it.” 1C RP at 399. Detective McDaniel agreed and
said, “[S]o I think you’re giving out certain details just to make your story better” and that “usually
[the truth]’s a little somewhere in the middle.” 1C RP at 399.

Finally, Karen Joiner, who is Strange’s former nursing school instructor as well as the Dean
of ‘Instruction and Director of Nursing at Lower Columbia College, also testified. Joiner testified
that in the one semester that Strange was in nursing school, he would never have learned how to
do a breast exam and that breast exams are, traditionally, not necessary for children.

Strange did not call any witnesses nor did he testify. The jurors were instructed that they

“are the sole judges of the credibility of each witness. [They] are also the sole judges of the value
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or wgight to be given to the testimony of each witness.” Clerk’s Papers at 20. Neither party
requested a Petrich instruction and the court did not give one. The jury convicted Strange on both
counts. Strange appeals his convictions.
ANALYSIS
I. JURORS’ COMMENTS DID NOT TAINT THE JURY VENIRE

Strange argues that his.right to a fair trial by an impartial jury was violated because of
prospective jurors’ statements concerning their own prior experiences with child molestation,
either in their families or among friends or acquaintances, which tainted the entire jury venire.
Strange’s sole argument is thét this case is factually similar to Mach v. Stewart, 137 F.3d 630 (9th
Cir. 1997). We disagree.

The Washington Constitution guarantees a criminal defendant the right to a fair trial by
“unbiased jurors.” WASH. CONST., art. I, § 22; State v. Momah, 167 Wn.2d 140, 152, 217 P.3d
321 (2009). The Sixth Amendment to the United States Constitution also guarantees the right to
a fair trial by impartial jurors. Irvin v. Dowd, 366 U.S. 717, 722, 81 S. Ct. 1639, 6 L. Ed. 2d 751
(1961). We review constitutional questions de novo. State v. Siers, 174 Wn.2d 269, 273-74, 274
P.3d 358 (2012).

In Mach, the Ninth Circuit held that a prospective juror who was a social worker had tainted
the entire jury venire with her responses to questions from counsel and the court.* 137 F.3d at

631-33. The defendant was charged with sexual misconduct with a minor and, in response to

4 Mach’s conviction was of an Arizona offense in Arizona state courts. The Ninth Circuit’s review
was of the district court’s denial of a habeas corpus petition and its decision was based on federal
Sixth Amendment law.
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questions, the prospective juror stated that she “would have a difficult time being impartial given
her line of work, and that sexual assault had been confirmed in every case in which one of her
clients reported such an assault.” Mach, 137 F.3d at 632. Addressing further questions from the
court, the prospective juror confirmed this opinion three additional times and also stated that she
had taken courses in psychology and had worked “extensively” with psychologists and
psychiatrists on these i1ssues. Mach, 137 F.3d at 632.

The Ninth Circuit relied in particular on the fact that the prospective juror

(a) ... had a certain amount of expertise in this area (she had taken child

psychology courses and worked with psychologists and psychiatrists; she worked

with children as a social worker for the state for at least three years); and (b) [made]

four separate statements that she had never been involved in a case in which a child

accused an adult of sexual abuse where that child’s statements had not been borne

out.
Mach, 137 F.3d at 632-33. Relying on these considerations, the Ninth Circuit concluded that “[a]t
a minimum,” when the defendant moved twice for a mistrial, the trial court should have at least
conducted further voir dire and because the court did not conduct further voir dire, the court
presumed that “at least one juror was tainted” by the prospective juror’s statements. Mach, 137
F.3d at 633.

Here, the facts are distinguishable from Mach for at least two reasons because (1) no
prospective juror professed any expertise about these cases, and (2) none of the prospective jurors

in this case stated multiple times that, in their experience, children who are sexually abused never

lie about their abuse.’

5 Another significant difference between Mach and this case is that in Mach the defendant moved

for a mistrial twice explaining its concerns about “the effect [the social worker’s] statements had

on the other panel members” to the court. 137 F.3d at 632. Here, because there was no objection,
6
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First, unlike the social worker in Mach, here there were no jurors claiming expertise.
Although at least two of the prospective jurors were teachers and one was an elementary school
principal, and each of these prospective jurors admitted that they feel more instinctively protective
of children, none of them claimed to speak authoritatively about whether a child is being truthful
when she alleges that she is a victim of molestation. Therefore, the Ninth Circuit’s concern about
a prospective juror with more credible, authoritative knowledge tainting the rest of the venire is
not present here.

Secondly, none of the prospective jurors stated multiple times that, in their experience,
child molestation victims never lie about being molested. Most jurors were merely questioned
about their experiences with child molestation and asked if they could remain impartial. Some
© jurors admitted to a potential bias, most said that they thought that they could apply the court’s
instructions impartially, and two prospective jurors asked for individual voir dire, preferring not
to talk about their experiences in front of the rest of the venire. Even juror no. 54—the prospective
juror whose statements Strange identifies particularly—said only that he thinks child molestation
is “not an easy accusation to make” and that, in his limited experience, people do not make
accusations of molestation “for no reason.” 1A RP at 72. But juror no. 54°s statement is different
from the social worker’s in Mach because he qualified his statement, prefacing itb by saying, “I
don’t have a ton of experience.” 1A RP at 72. In contrast, the social worker in Mach relied on her

experience and her credentials to add weight to her much more unequivocal claim that victims of

the trial court had no opportunity to consider whether any of the prospective jurors’ statements
might have compromised the jury’s ability to be impartial.
7
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child molestation never lie. 137 F.3d at 632-33. Because Mach is factually distinguishable, we
conclude that Mach does not control the outcome here.

We agree with the State and hold that Strange received a fair trial by an impartial jury.

II. INEFFECTIVE ASSISTANCE OF COUNSEL

Strange argues that his trial counsel was ineffective because he failed to object to the
admission of a video recording of Detective McDaniel’s interview of Strange. Because trial
counsel’s failure to object was a legitimate trial tactic, it cannot be said that Strange’s trial
counsel’s performance was deficient. Therefore, his claim for ineffective assistance of counsel
fails.

A. STANDARD OF REVIEW

In order to prove ineffective assistance of counsel, Strange bears the burden to prove that

(1) defense counsel’s representation was deficient, i.e., it fell below an objective

standard of reasonableness based on consideration of all the circumstances; and (2)

defense counsel’s deficient representation prejudiced the defendant, i.e., there is a

reasonable probability that, except for counsel’s unprofess1ona1 errors, the result of

the proceeding would have been different.
State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995). We need not consider both
prongs of this test if the defendant fails to prove either one. Strickland v. Washington, 466 U.S.
668, 697, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). We apply a strong presumption that trial
counsel was not deficient and we do not consider matters outside the record. McFarland, 127
Wn.2d at 335.

Where a defendant claims ineffective assistance of counsel for his trial counsel’s failure to

“object, he must also prove that the decision not to object was not a legitimate trial tactic. State v.

Hendrickson, 129 Wn.2d 61, 79-80, 917 P.2d 563 (1996). “If defense counsel’s trial conduct can



No. 45607-9-11

be characterized as legitimate trial strategy or tactics, then it cannot serve as a basis for a claim
that the defendant did not receive effective assistance of counsel.” State v. Lord, 117 Wn.2d 829,
883, 822 P.2d 177 (1991). We apply a strong presumption that trial counsel rendered adequate
assistance and “made all significant decisions in the exercise of reasonably professional judgment”
and the reasonableness of counsel’s performance must be performed in view of all of the facts and
circumstances of the case. Lord, 117 Wn.2d at 883. In particular, “[t]he decision whether to object
is a classic example of trial tactics, and only in egregious circumstances will the failure to object
constitute ineffective assistance of counsel.” State v. Kolesnik, 146 Wn. App. 790, 801, 192 P.3d
937 (2008).
B. NOT OBJECTING TO THE VIDEO WAS A TRIAL TACTIC, NOT DEFICIENT REPRESENTATION
Strange argues that Detective McDaniel’s statements were improper opinion testimony
because they were offered to encourage the jury to rely on the detective’s opinion that Strange was
lying. Even assuming that Detective McDaniel’s statements were improper opinion testimony,
Strange must prove that his trial counsel’s failure to object was not a legitimate trial strategy. The
State argues that trial counsel’s failure to object was a legitimate trial tactic because it permitted
Strange to put on his defense without having to testify at trial. Specifically, the State argues that
Detective McDaniel asked Straﬁge “every reasonable question,” that Strange defended himself and
maintained his innocence despite Detective McDaniel’s “disbelief,” and that the jury saw how
Strange reacted to tough questions. Br. of Resp’t at 25. We agree with the State and hold that,
even assuming that Detective McDaniel’s statements were irrelevant or improper opinion

testimony, Strange’s trial counsel’s decision not to object was a legitimate trial tactic.
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In Kolesnik, the defendant was charged with first degree assault, and we held that trial
counsel’s failure to object to an expert witness’s testimony that the defendant had anti-social
personality disorder and feels no remorse for his actions was not ineffective assistance of counsel.
146 Wn. App. at 796-97, 801-02. We held that the failure to object was not deficient representation
because trial counsel relied on the expert’s testimony to explain the defendant’s mental health and
the defendant explicitly told the court he agreed to the expert’s proposed testimony. Kolesnik, 146
Whn. App. at 801-02.

Here, Strange argues that his trial counsel was ineffective because he failed to object to
Detective McDaniel’s statements during his interview with Strange. But playing the entire video
at trial had legitimate, strategic purposes: Strange presented his defense without having to testify
at trial, without being subjected to cross-examination by the prosecution, and the jurors saw how
he reacted to tough questioning. Like in Kolesnik, Strange’s trial counsel here relied on the defense
that Strange put forth in his interview with Detective McDaniel, arguing that the sexual contact
element was not met because J.M. asked Strange to show her how to do a breast exam. Not
objecting to the additional, more aggressive questioning during his interview with McDaniel
permits the jury to see how Strange responded to tough questions about his behavior. Instead of
calling Strange to testify at trial, his trial counsel, presented with a tape of the interview, could
have reasonably decided to allow the jury to see Detective McDaniel testing Strange’s story and
his credibility. Strange’s trial counsel may have determined that the version of Strange’s defense
from the interview was sufficiently convincing and, thus, preferred the interview to the

unpredictable results of questioning from the prosecutor at trial.
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Although Strange never suggests redacting the video, the State is also correct that, even if
Strange’s trial counsel had objected and 'reque'sted that the video be redacted, some of the context
of Strangg’s responses would be lost. Tﬁere is also a risk that significant redactions might force
the State to forego the video completely, requiring Strange to testify in order to present his defense
at trial. It is Strange’s burden to demonstrate that his trial counsel’s failure to object to the
admission of Detective McDaniel’s statements “fell below an objective standard of reasonableness
based on consideration of all the circumstances.” McFarland, 127 Wn.2d at 334-35. His argument
that “there was no possible tactical reason for the defense attorney to sit mute and fail to object”
is insufficient to meet that burden in light of the State’s arguments that playing the video,
unredacted, allows the jury to see and to weigh Strange’s defense, in context, without requiring
him to testify in court. Br. of Appellant at 24.

Because allowing the admission of the video interview was a legitimate trial tactic, trial
counsei’s performance was not deficient. Beéause failure to prove either prong defeats an
ineffective assistance of counsel claim, we hold that Strange’s claim for ineffective assistance of
counsel fails.

III. No PETRICH INSTRUCTION REQUIRED

Strange argues that the trial court violated his right to a unanimous jury verdict on the
second degree child molestation charge. He asserts that the court erred when it failed to give a
Petrich instruction after the State argued that he molested J.M. both when he “showed her how to

perform a breast exam” and when he touched her buttocks. Br. of Appellant at 27. We disagree.

11
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A. STANDARD OF REVIEW AND RULES OF LAW

We review the adequacy of jury instructions de novo. State v. Pirtle, 127 Wn.2d 628, 656,
904 P.2d 245 (1995). Under the Washington and United States Constitutions, a criminal defendant
is entitled to a unanimous jury verdict rendered by an impartial jury. WASH. CONST. art. I, § 21;
U.S. CoNsT. amend. VI; State v. Beasley, 126 Wn. App. 670, 682, 109 P.3d 849 (2005). Where
the State offers evidence of multiple acts that could each form the basis for one charged crime,
either (1) the State must choose which of the acts it relied on or (2) the court must give a Petrich
instruction to the jury requiring them to agree on a speciﬁc criminal act. State v. Bobenhouse, 166
Wn.2d 881, 893, 214 P.3d 907 (2009).

A violation of a defendant’s right to a unanimous verdict is constitutional error.
Bobenhouse, 166 Wn.2d at 893. Where the error is constitutional, the State bears the burden to
prove the error was harmless beyond a reasonable doubt. State v. Vander Houwen, 163 Wn.2d 25,
39, 177 P.3d 93 (2008).

A defendant commits second degree child molestatiqn when he “has, or knowingly causes
another person under the age of eighteen to have, sexual contact with another who is at least twelve
years old but less than fourteen years old and not married to the perpetrator and the perpetrator is
at least thirty-six months older than the victim.” RCW 9A.44.086(1). “Sé:xual contact” is defined
as “any touching of the sexual or other intimate parts of a person done for the purpose of gratifying
sexual desire of either party or a third party.” RCW 9A.44.010(2).

B. THE STATE CHOSE TO RELY ON ONE ACT OF MOLESTATION
Here, the State solely argued that touching J.M.’s breasts amounted to an act of child

molestation. In its opening statement, the State claimed that Strange “is charged with child

12
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molestation in the second degree for touching [J.M]’s breasts when she was twelve years old.” 1B
RP at 202. J.M.’s testimony was also focused on Strange’s offer to perform a breast exam. She
testified that he offered to give her a breast exam and that he touched both of her breasts with his
hands for three to five minutes after pulling up her shirt. J.M. testified that it did not hurt but that
it felt “[n]ot right” and that Strange stopped touching her breasts when she told him that she thought
her mother was home. 1B RP 228. J.M. also confirmed that she and Strange had not discussed
cancer prior to his offer to do an exam and that Strange’s concern about breast cancer and, thus,
the need to do an exam was unexpected.

The State also argued in its closing that the breast touching was the act of sexual
molestation. It began its closing argument by summarizing the casé:

I started yesterday by telling you this was a simple and straightforward case. And,

it has been. All you need in this case is your common sense. The State presented

evidence that the Defendant touched [J.M.]’s breasts . . . . The only question you

have before you is, was this done for the purposes of sexual gratification?
1C RP at 448. The State continued to explain the elements of each charge and concentrated heavily |
on the deﬁniﬁon of “gratifying sexual desire.” 1C RP at 450; RCW 9A.44.086(1), .010(2). The
State emphasized seven examples of Strange’s behavior to support the conclusion that the ultimate
act of child molestation—touching J.M.’s breasts—was for the purpose of gratifying sexual desire:
“[Jook at everything together with that idea and with all those seven things in mind and go to the
night that she was talking about the breast exam.” 1C RP at 453. The State did not suggest that
any contact, other than the breast touching, was the basis for the sexual contact element of the

molestation charge.
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In its rebuttal, the State again referred to the seven other instances of inappropriate behavior
with J. M. as “[g]rooming” in preparation for the night when Strange offered to give her a breast
exam. 1C RP at 476. The State did not mention Strange touching J.M.’s buttocks.

The State mentioned Strange touching J.M.’s buttocks only a couple of times. It elicited
testimony from J.M. directly only once in reference to the fact that Strange “touch[ed] [her] butt
when he massaged” her. 1B RP at 241. In the recording of his interview with Strange, Detective
McDaniel asked whether, when Strange tucked J.M. into bed at night, he would “touch her rear
end and she would roll over.” 1C RP at 371. Strange points to these two comments alone to
support his argument that “it was well within the province of some of the jury members” to
conclude that either the breast touching or the buttocks touching could establish the child
molestation that the State alleges. Br. of Appellant at 28. But these stray comments were offered
as evidence that Strange touched J.M.’s breasts for the purpose of sexual gratification and not as
evidence of the sexual contact. Finally, the State also mentioned J.M.’s buttocks during its
explanation of the “sexual contact” element of child molestation when it offered a list of “intimate
parts” that included “[b]utt, lower torso, upper chest, places that swimsuits would cover.” 1C RP
at 450. This, likewise, does not overcome the fact that the only “intimate part” the State argued
that Strange touched was her breasts.

In the context of the State’s opening statement, the testimony it elicited at trial, and its
closing and rebuttal, it is clear the State chose to rely on the touching of the breasts to support the
sexual contact element of the child molestation charge. Thus, no Petrich instruction was

necessary.
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Affirm.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

CS}ﬁ

DHANSON, C.J.7

We concur:

Auttom, {.

SUTTON, J.
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